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[4110-35] 
Title 42—Public Health 


CHAPTER IV—HEALTH CARE fFi- 
NANCING ADMINISTRATION, DE- 
PARTMENT OF HEALTH, EDUCA- 
TION, AND WELFARE 


PART 450—ADMINISTRATION OF 
MEDICAL ASSISTANCE PROGRAMS 


State Medicaid Fraud Control Units 


AGENCY: Health Care Financing Ad- 
ministration (HCFA), HEW. 


ACTION: Final regulations. 


SUMMARY: These regulations amend 
the rules under which State medicaid 
fraud control units will receive 90 
percent Federal matching funds for 
the investigation and prosecution of 
fraud in State medicaid programs. 
Final regulations were published on 
January 23, 1978, with opportunity for 
public comment. We made a commit- 
ment. at that time to consider the com- 
ments with a view to revision of the 
final regulations. The amendments 
clarify the policies in the January 23, 
1978 regulations as a result of public 
comments received or our experience 
in working with States that are inter- 
ested in establishing a Fraud Control 
Unit. Some editorial changes have also 
been made. 


EFFECTIVE DATE: These regula- 
tions are effective on July 24, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


Don E. Nicholson, Director, Office of 
Program Integrity, Health Care Fi- 
nancing Administration, U.S. De- 
partment of Health, Education, and 
Welfare, Room 500, East High Rise, 
6401 Security Boulevard, Baltimore, 
Md. 21235, 301-594-8763. 


SUPPLEMENTARY INFORMATION: 
Pub. L. 95-142, the Medicare-Medicaid 
Anti-Fraud and Abuse Amendments, 
contains several measures designed to 
prevent fraud or abuse in the provi- 
sion of medical assistance and health 
services in programs authorized by the 
Social Security Act. Section 17 of Pub. 
L. 95-142 authorizes Federal funding 
for State medicaid fraud control units 
to support the investigation and pros- 
ecution of fraud in State medicaid pro- 
grams administered under Title XIX 
of the Social Security Act. 

Final regulations were published in 
the FEDERAL REGISTER On January 23, 
1978 (43 FR 3118-3122) to implement 
this new program. Many States have 
expressed an interest in this funding 
and the Department is working to 
help them establish units and meet 
the regulatory requirements. 


RULES AND REGULATIONS 


Approximately 60 comments were 
received on the final rule or the dis- 
cussion draft which was circulated 
prior to the January 23 publication of 
the final regulations. These comments 
were received from State Governors 
(17), Members of Congress (7), State 
attorneys general (8), State depart- 
ments of health or welfare (18), and 
other Government agencies, associ- 
ations, and other individuals. Addi- 
tionally, numerous inquiries have been 
received from State agencies interest- 
ed in receiving funding. The Health 
Care Financing Administration 
(HCFA) has held a number of confer- 
ences and meetings with various repre- 
sentatives of State Governments in 
order to learn of their problems and 
concerns. HCFA is making every effort 
to encourage States to establish fraud 
control units, to help them overcome 
problems, and to revise the regulations 
to eliminate unnecessary obstacles. 
Many of the concerns expressed are 
directed at the statute’s explicit provi- 
sions but some are more directed to 


the Department’s interpretation of. 


the statute and the congressional 
intent. A governor and a Congressman 
suggested that the rules should be 
more flexible and broadened. We have 
attempted to be as flexible as possible 
within the constraints of what we see 
as a clear congressional mandate. 

All of the comments or inquiries re- 
ceived have been reviewed, evaluated 
and, where appropriate, incorporated 
in our development of the revised final 
rule. The final amendments to the reg- 
ulations further expand and clarify 
the policies for certification and fund- 
= of State Medicaid Fraud Control 

nits. ; 


DISCUSSION OF MAJOR COMMENTS 


Responses to the most significant 
comments and changes to the regula- 
tions are described below: 


1. SEPARATION FROM THE MEDICAID 
AGENCY 


A major objection concerned the re- 
quirement that the fraud control unit 
must be “separate and distinct’ from 
the State medicaid agency 
(§ 450.310(e)). As we explained in the 
preamble to the original regulations, 
the unit can be in an “umbrella 
agency” which also contains the med- 
icaid agency, so long as the umbrella 
agency is not designated as the medic- 
aid agency. Several commenters indi- 
cated that we should allow the unit to 
be within a large umbrella department 
officially designated as the medicaid 
agency, so long as it is “separate and 
distinct” from the medicaid operating 
component. We believe that it would 
not be a reasonable interpretation of 
the statute to allow the fraud control 
unit to be within an umbrella agency 
designated as the medicaid agency. 


The statute explicitly requires that 
the unit must be “separate and dis- 
tinct” from the medicaid agency. (Sec- 
tion 1903(q)(2) of the act.) However, a 
State may redesignate the medicaid 
operating component as the medicaid 
agency and still have a unit “separate 
and distinct” from the medicaid 
agency within an umbrella depart- 
ment. 

In addition, several other 
commenters disagreed on the require- 
ments of § 450.310(e)(2), which prohib- 
its review of the unit’s activities by the 
State medicaid agency. In our view, 
prohibiting such review is required in 
order to implement the statutory sepa- 
ration of the unit from the medicaid 
agency and is simply a clarification of 
the term “separate and distinct.” 


2. UNIT STAFFING REQUIREMENTS 


A number of comments involved the 
staffing provisions of § 450.310(g), 
which require a minimum of one attor- 
ney, one investigator, one auditor, and 
sufficient overall staff to handle effec- 
tively the expected workload. Several 
of the smaller States commented that 
the minimum professional staffing re- 
quirements were either too large or 
unnecessary. 

It is clear that Congress intended for 
these units to bring together special- 
ized expertise in medicaid fraud by de- 
veloping a team of lawyers, investiga- 
tors, and auditors. (See H. Rept. 95- 
393, part II, p. 81; S. Rept. 95-453, p. 
36.) The work of temporary or part- 
time staff or the occasional investiga- 
tion or prosecution of isolated cases by 
different investigators and prosecutors 
does not contribute to the develop- 
ment of a team with this specialized 
expertise. Thus, the unit should not 
serve as a channel for the funding of 
fragments of work by several agencies 
or offices or for the funding of a part 
of the activities of a larger office 
through a proration of time to the 
unit’s functions or the _ rotation 
through the unit of temporary em- 
ployees or detailees. In our view, the 
statutory purpose can be achieved 
only if the funding for these units is 
limited to the direct efforts of the 
unit’s full-time, long-term staff. 

For these reasons, we have revised 
§ 450.310(j)(5) to make it clear that 
FFP will not be provided to the extent 
that specified management, audit, in- 
vestigative, and legal functions of the 
unit are performed by persons who are 
not full-time employees of the unit. 
The purpose is to prohibit both the 
contracting out of vital functions and 
the use of employees whose responsi- 
bilities are split between two agencies. 

As a related matter, other comments 
asked for clarification of the meaning 
of the term “employ.” We recognize 
that there may be State personnel 
policies that restrict the ability of the 


FEDERAL REGISTER, VOL. 43, NO. 142—MONDAY, JULY 24, 1978 





unit to hire certain types of profes- 
sionals and that the best qualified per- 
sons may be available only by assign- 
ment or detail from another agency. 
Therefore, we have defined “employ” 
and “employee,” at § 450.310(a)(5), to 
include details or assignments from 
another government agency, if the 
person detailed is under the supervi- 
sion of the Unit rather than the 
agency from which he is detailed. For 
the reasons discussed above, we have 
also required that all employees (in- 
cluding any one on detail from an- 
other agency) must work full-time on 
the unit’s activities and that the 
period of employment (or detail) must 
be intended to last at least one year. 

Another comment suggested that 
§ 450.310(h)(1)(vii), which requires the 
unit to provide the names and qualifi- 
cations of senior staff in its applica- 
tion, be expanded to include position 
descriptions for any professional jobs 
unfilled at the time of application. 
While reviewing the suggestion, we re- 
alized that it will be useful to obtain 
descriptions for all professional posi- 
tions. We have amended the regula- 
tion accordingly. 


3. RELATIONSHIP TO, AND AGREEMENT 
WITH, THE MEDICAID AGENCY 


Some commenters asked _ that 
§ 450.80(d) amplify the division of re- 
sponsibility between the unit and the 
medicaid agency. Although we concur 
in the need for clarifying this relation- 
ship and have made several revisions 
elsewhere in the regulations, we have 
not revised § 450.80(d). We think that 
that section is sufficiently clear for 
the limited purpose it serves. It pro- 
vides that if there is a unit in the 
State, then the responsibilities being 
performed by the unit, which would 
otherwise be required of the medicaid 
agency, need not be duplicated by the 
medicaid agency in order to comply 
with $450.80. All other responsibilities 
specified in § 450.80, of course, remain 
those of the medicaid agency. The es- 
tablishment of a unit will have no nec- 
essary impact on existing medicaid uti- 
lization review. components, if all cases 
of suspected fraud developed are re- 
ferred to the unit and the unit is given 
full access to such compcnent’s files. 

Other comments indicated that 
§ 450.310(j)(5)(ii), regarding the prohi- 
bition on funding the unit for certain 
responsibilities of the medicaid 
agency, was unclear. We have revised 
the language in § 450.310(j)(5) (ii) and 
(iii) in an attempt to clarify that cer- 
tain existing responsibilities of the 
medicaid agency remain the responsi- 
bility of the medicaid agency, even 
though they pertain to the detection 
of fraud. Thus, the mailing of “expla- 
nation of benefit” forms, the screening 
of claims to identify potential fraud 
and abuse, and routine notifications of 
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penalty provisions are still the respon- 
sibility of the medicaid agency. 

One State asked that we add a spe- 
cific exemption to 45 CFR 205.50 to 
provide the unit with access to medic- 
aid agency filed regarding welfare re- 
cipients. On the other hand, another 
comment suggested that 
§ 450.80(a)(8)(ii) was too broad and 
that we should permit the medicaid 
agency to withhold nonmedicaid rec- 
ords from the unit. 

Under § 450.80(a)(8)(ii), the medicaid 
agency is required to grant the unit 
access to information which the unit 
determines may be useful in carrying 
out its responsibilities. Since it is not 
the function of the unit to investigate 
recipient fraud, the unit will not re- 
quire extensive access to recipient 
files. Access to recipient information 
may be necessary, however, in order to 
obtain information that is necessarily 
connected with the investigation or 
prosecution of provider fraud, fraud,in 
the administration of the program, or 
the review, investigation, or prosecu- 
tion of complaints of the abuse or ne- 
glect of patients in health care facili- 
ties. 

Another State agency suggested that 
the unit be required to agree to act 
promptly on medicaid agency refer- 
rals, keep that agency informed of 
action on cases, and make reports to 
HEW available to the agency. We do 
not oppose this kind of agreement or 
understanding in a State, as long as 
the medicaid agency does not discour- 
age prosecutions when the unit be- 
lieves they are warranted. Moreover, 
the medicaid agency will want to know 
about cases being pursued by the unit, 
if payments to providers should be 
suspended or if other administrative 
action should be taken prior to pros- 
ecution. We believe, however, that this 
is a matter for the two State agencies 
to deal with and have not revised the 
regulations on this issue. 

Similarly, another State suggested 
the unit be responsible for reviewing 
and approving all medicaid agency 
policy statements, manuals, and 
instructions to providers. We would 
not oppose States arranging for the 
unit to get advance copies of such ma- 
terials and considering its comments 
or objections to any matter. However, 
we do not think that this should be 
made a requirement of these regula- 
tions. 


4. RECIPIENT FRAUD 


The original regulations required 
the medicaid agency to refer all cases 
of suspected fraud to the unit 
(§ 450.80(a)(8)(i).. Since § 450.310(f) did 
not list recipient fraud as a function of 
the unit and the preamble indicated 
that.the unit would only be responsi- 
ble for provider fraud, we intended 
that only cases of suspected provider 


fraud would be required to be referred. 
We have amended §450.80(a)(8)(i) to 
make this explicit. 2 

Although the original regulations 
prohibited payment of Federal finan- 
cial participation (FFP) for reimburse- 
ment of expenditures for the perform- 
ance of functions other than the unit’s 
functions as specified in §450.310(f), 
several questions were raised by States 
as to whether the funding of recipient 
fraud investigations or prosecutions 
was covered by this section. A State at- 
torney general commented that recipi- 
ent fraud control should not be cov- 
ered. Conversely, several States and an 
association commented that it should 
be covered. In our view the unit’s stat- 
utory authority to investigate and 
prosecute fraud in the “provision of 
medical assistance” does not reach re- 
cipient fraud, except to the extent 
that a recipient is suspected of being 
involved in a conspiracy with a provid- 
er. (See sec. 1903(q)(3) of the act.) In 
order to preclude further uncertainty, 
we have placed an explicit statement 
of this restriction in the regulations, 
at §450.310(j)(5)(v). 


5. COLLECTION AND REPORTING OF 
OVERPAYMENTS 


A number of commenters expressed 
uncertainty as to whether the medic- 
aid agency or the unit is responsible 
for the collection of overpayments. We 
believe that §450.310(f)(3) makes it 
clear that either the unit or the appro- 
priate State agency may collect 
overpayments. 

Several States 
§450.310(i)(1), (iv) and (v) were 
unclear as to the reporting of 
overpayment collections. We have re- 
vised these sections to clarify that a 
unit must report both its collection ac- 
tivities and, separately, those collec- 
tion activities of the medicaid agency 
pursuant to referrals from the unit. 


indicated that 


6. PATIENT ABUSE OR NEGLECT 


Several States commented that the 
regulations required the unit to inves- 
tigate complaints of the abuse or ne- 
glect of patients of health care facili- 
ties where there is substantial poten- 
tial for criminal prosecution, while the 
statute allows the unit to refer such 
cases to another agency. (Section 1903 
(q)(4) the act). We agree with this 
comment and have correspondingly re- 
vised § 450.310(f£)(2) to permit the unit 
either to investigate the complaint or 
to refer it to another agency. 

A few comments indicated that it 
would be appropriate for other exist- 
ing agencies to review or investigate 
such abuse cases, rather than the unit. 
In our view, although the statute re- 
quires that the unit have the capabili- 


- ty to review complaints and the regu- 


lations require that the unit deal with 
those complaints presented to it, nei- 
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ther the statute nor the regulations 
require the unit to supplant other on- 
going activities in this area. 

Several comments proposed that the 
unit could well investigate and pros- 
ecute, or refer for prosecution, in- 
stances involving misuse of private 
funds being held for patients by 
health care facilities and that this 
would be a natural outgrowth of an in- 
vestigation of the facility for program 
fraud or patient abuse or neglect. The 
unit would seem to have the requisite 
skills and in some States might be the 
only agency able to deal effectively 
with this activity. Since the statute 
authorizes the unit to investigate any 
and all aspects of fraud in connection 
with any aspect of the provision of 
medical assistance and the activities of 
providers of such assistance * * *”’. 
(Section 1903(q)(3)), we have amended 
§ 450.310(f)(2) to authorize the unit to 
undertake this responsibility. 


7. COOPERATION WITH FEDERAL 
AUTHORITIES 


In response to a comment from the 
U.S. Department of Justice we have 
added a paragraph (f)(5) to § 405.310 
requiring the units to cooperate with 
Federal authorities in Federal investi- 
gations or prosecutions involving sub- 
jects of potential or actual investiga- 
tions or prosecutions by the units. 
While prosecution of medicaid fraud 
cases is primarily a responsibility of 
the States, there is concurrent Federal 
jurisdiction for such prosecutions and 
a substantial Federal interest in insur- 
ing that those who defraud the medic- 
aid program are properly prosecuted. 
Moreover, there may be a particularly 
strong Federal interest in certain 
cases, such as when the medicaid 
fraud suspect is also suspected of 
medicare fraud or some other fraud 
against the Federal Government or 
where Federal authorities believe that 
the responsible State authorities are 
not adequately pursuing a prosecu- 
tion. Consequently, it is important 
that Federal authorities have informa- 
tion about the unit’s investigations 
and prosecutions in order to decide 
whether to exercise Federal jurisdic- 
tion. 

In view of the fact that some cases 
may be appropriate for joint referral 
to the Federal and State prosecuting 
authorities or only to the Federal au- 
thorities because of the nature of the 
case or the availability of resources, 
HEW encourages units, or other State 
offices, to consult with appropriate 
HEW officials prior to the referral of a 
case to the United States Department 
of Justice. 

One Attorney General commented 
that he would prefer that HEW not 
have access to his investigative and 
prosecutive files as provided in 
§ 450.310(i)(2). We believe this access is 
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necessary to insure cooperation in 
joint Federal and State investigations 
or prosecutions and to fulfill the De- 
partment’s monitoring role over the 
funding grant. The monitoring of the 
unit’s activities is necessary to insure 
that the unit continues to meet eligi- 
bility requirements, that all expendi- 
tures reported are eligible for 90 
percent FFP, and for all overall evalu- 
ation of the program. We expect to re- 
quest the units for the same sort of pe- 
riodic reports on their activities, in- 
cluding cases opened, as is done by the 
medicaid agency under 4 CFR 
450.80(a)(4). With respect to the use of 
any investigative information, we will 
carefully safeguard the privacy of all 
individuals and will cooperate with 
State officials in our response to any 
requests under the Freedom of Infor- 
mation or Privacy Acts which might 
effect an on-going investigation or 
prosecution. Further, we will, to the 
extent necessary, exercise all exemp- 
tions from mandatory disclosure under 
these Acts for the purpose of protect- 
ing the privacy of persons involved 
and to prevent the compromising of 
active investigations. 


8. FUNDING LIMITS 


A Governor and a State agency re- 
quested that the 90 percent funding 
continue indefinitely. Such continu- 
ation would require legislative changes 
to section 1903(a)(6) of the act, which 
currently has a 3-year limitation. A 
State Attorney General asked how 50 
percent funding will be possible after 
the end of the 3 years. An association 
suggested we provide by rule that 
funding at 50 percent continue for the 
units after the termination of the stat- 
utory funding. We believe Congress in- 
tended that the units would receive 50 
percent funding after the 3 years, but 
did not make any specific provision for 
such in the statute. However, it would 
not be possible to continue the fund- 
ing by regulation without statutory 
authority. We do believe that if the 
units were to become a part of the 
medicaid agency or enter into a con- 
tract for medicaid fraud investigation 
after the expiration of funding under 
section 1903(a)(6), most of the activi- 
ties of the unit (other than 
prosecutorial) may be funded under 
section 1903(a)(7) at 50 percent FFP. 

One State agency asked for clarifica- 
tion of § 450.310(j(3), regarding the 
maximum FFP that will be available 
for the unit in any quarter. The maxi- 
mum is determined based on one-quar- 
ter of 1 percent of Federal and State 
expenditures under the medicaid plan. 
The State asked if these expenditures 
would include those State expendi- 
tures that have been disallowed for 
FFP based on a determination that 
they are not covered by the State 
plan. Disallowed expenditures would 


not be included in the expenditure 
computation. 

As a related issue, the statute does 
not make any provision for the unit to 
assume additional responsibilities, 
beyond those specified in this section, 
and to receive FFP for such activities 
under section 1903(a)(7) of the act. A 
contract with the medicaid agency, 
under which the unit would provide 
services under the State plan, would 
appear to violate the requirement that 
the unit be “separate and distinct 
from the medicaid agency.” 
(§ 450.310(e)(1).) 


9. RETROACTIVE CERTIFICATION AND 
PAYMENT 


We received a number of questions 
concerning the clarification of retroac- 
tive certification and reimbursement 
for expenses incurred prior to the ef- 
fective date of certification. The origi- 
nal regulations were not clear whether 
certification could be effective as of 
the date a complete application was 
submitted and all other requirements 
of the statute were met or only on the 
date when the application was ap- 
proved. 

We have revised § 450.310(j)(2)(iii) to 
reflect our interpretation that certifi- 
cation will be effective as of the date 
the Secretary determines that all re- 
quirements for certification have been 
met. (Since submission of a complete 
application is a requirement for certi- 
fication, the effective date of certifica- 
tion cannot be earlier than that date.) 
However, the Secretary will provide 
reimbursement for the entire quarter 
within which the effective date of cer- 
tification falls. (See § 450.310(j)(2)(iii) 
as revised.) 


10. ABUSE INVESTIGATIONS 


Several States commented that the 
unit should also be responsible for the 
investigation of suspected instances of 
non-fraudulent program abuse. Al- 
though we recognize that there are 
often practical difficulties in separat- 
ing cases of suspected fraud from cases 
of program abuse, we are convinced 
that the statute’s silence regarding the 
unit’s responsibilities for program 
abuse was deliberate. The central pur- 
pose of the unit is the creation of a 
team of investigators, auditors, attor- 
neys and other experts who combine 
their talents for unified investigations 
to support criminal prosecutions, Suc- 
cessful criminal prosecutions were 
viewed by the Congress as vitally 
needed to restore confidence in the 
medicaid program and to deter other 
providers from committing fraud (see 
House Interstate and Foreign Com- 
merce Committee, H. Rept. 95-393, 
part II, p. 79; Senate Finance Commit- 
tee, S. Rept. 95-453, p. 35). Program 
abuse does not necessarily involve 
criminal conduct. It often involves 
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other matters which result in the pro- 
vision of unnecessary services which 
are paid for by medicaid: Virtually any 
activity of the State medicaid agencies 
may be described as aiming to some 
extent at the control of abuse through 
claims processing, utilization control, 
and other reviews or analysis to deter- 
mine proper medical treatments and 
payments. Much of this activity is al- 
ready subject to incentive funding for 
systems of mechanized claims process- 
ing (Section 1903(a)(3) of the act) and 
there is no indication that Congress 
intended: an overlap: of funding for 
such matters. 

We have, however, revised the lan- 
guage of §450.310(j)(5)(i) which pro- 
hibited’ funding of abuse investiga- 
tions. Several commenters: said that 
the prohibition was ambiguous. and 
made the point that when an investi- 
gation is begun it is often unclear as to 
whether either fraud or abuse has oc- 
curred. The unit will, therefore, inves- 
tigate many fraud. cases which. subse- 
quently become abuse cases. Our revi- 
sion: will make it clear that FFP will be 
available where there were reasonable 
indications of fraud while the case was 
being investigated: Provided, The case 
was subsequently referred to the med- 
icaid agency after a determination 
that there was no reasonable possibil- 
ity of a fraud prosecution. 


11. ACCESS TO RECORDS 


The present regulations require the 
medicaid agency to arrange access for 
the unit to provider records under 42 
CFR 450.21. One commenter suggested 
that medicaid regulations at 
§ 450.80(a)(8)(v) be amended to place 
an obligation on providers to allow the 
unit direct access to provider records. 
We are considering revising § 450.21 to 
require that the provider agreement 
include an agreement that the provid- 
er would allow the unit, and the Secre- 
tary, access to all provider records. 
However, that revision is outside the 
scope of these regulations. 

One State advised that they found 
the existing regulations unclear and 
did not perceive how such access 
would be arranged. When necessary, 
we anticipate that medicaid agency 
staff would either accompany fraud 
control unit staff or arrange for them 
to gain access and make copies of pro- 
vider records, as requested. 

An association suggested that the 
regulations provide broader protec- 
tions for the privacy rights of individ- 
uals, especially with respect to patient 
medical records to which the unit will 
have access. We note that in 
§ 450.80(a)(8)(v), we make the units 
subject to the provision of the act 
which protects patient privacy (Sec- 
tion 1902(a)(7)) and we have added a 
general provision for the unit to pro- 
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tect. the privacy rights of all individ- 
uals (see § 450:310(f)(6)): 


12. TECHNICAL AMENDMENT 


Since we received several inquiries as 
to the applicability of the general 
HEW grant administration regulations 
(45 CFR part 74), we have added lan- 
guage to § 450.310(j)(1) to make it ex- 
plicit that these regulations are appli- 
cable except where contrary’ provisions 
are made in part 450 or in the grant 
award: 


42 CFR part 450 is amended as set 
forth below: 


1. Section 450.80 is amended by re- 
vising paragraph (a)(8)(i)) to read as 
follows: 


§ 450.80 Fraud in the medical assistance 
programs. 
(a) State plan requirements. A State 
plan for medical assistance under title 
XIX of the Social Security Act must: 


* * * * * 


(8) In. a State with a.State medicaid 
fraud control unit established and cer- 
tified under § 450.310, provide that the 
State agency will: 

(i) Refer all cases of suspected pro- 
vider fraud to the unit: 


* * * a” * 


2. Section 450.310 is amended by 
adding new paragraphs (a)(5) and 
(a)(6), and revising paragraphs (c), (f), 
(h)(1)(vii), (i(1)Civ) and (v), and (j)(1), 
(2)Giii), and (5), to read as follows: 


§ 450.310 State medicaid fraud control 
units. 


(a) Definitions. As used in this sec- 
tion, unless otherwise indicated by the 
context: * * * (5) “Employ” or “em- 
ployee’, as the context requires, 
means full-time duty intended to last 


at least a year. It includes an arrange- - 
ment whereby an individual is on full-_ 


time detail or assignment to the unit 
from another government agency, if 
the detail or assignment is for a period 
of at least 1 year and involves supervi- 
sion by the unit. 

(6) “Provider” means an individual 
or entity which furnishes items or ser- 
vices for which payment is claimed 
under medicaid. 


* * * * * 


(c) Basic requirement. A State med- 
icaid fraud control unit must be a 
single identifiable entity of the State 
government certified by the Secretary 
as meeting the requirements of para- 
graphs (d) through (g) of this section. 


s * * * s 


(f) Duties and responsibilities of the 
unit. ** * (2) The unit shall also 
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review complaints alleging abuse or 
negiect of patients in health care: fa- 
cilities receiving payments under the 
State medicaid plam and may review 
complaints of the misappropriation of 
patient’s private funds. im such: facili- 
ties: q 

(i) If the initial review. indicates sub- 
stantial potential. for criminal prosecu- 
tion, the unit shall investigate the 
complaint or refer it to an appropriate 
criminal investigative or prosecutive 
authority. 

(ii) If the initial review does not indi- 
cate a substantial potential for crimi- 
nal prosecution, the unit. shall refer 
the complaint. to an appropriate State 
agency. 


* * * * * 


(5) The unit shall make available to 
Federal investigators or prosecutors 
all information in its possession: con- 
cerning fraud in the provision or ad- 
ministration of medical assistance 
under the State plan and shall cooper- 
ate with such officials.in coordinating 
any Federal and State investigations 
or prosecutions involving the same 
suspects or allegations. 

(6) The unit shall safeguard the pri- 
vacy rights of all individuals and shall 
provide safeguards to prevent the 
misuse of information under the unit’s 
control. 


* * & = * 


(h) Application, certification, and 
recertification.—(1) Initial applica- 
tion. In order to receive FFP under 
this section, the unit must submit to 
the Secretary, an application approved 
by the Governor, containing the fol- 
lowing information and documenta- 
tion. 


* + ‘ x * * 


(vii) Current and projected staffing, 
including the names, education, and 
experience of all senior professional 
staff already employed and job de- 
scriptions, with minimum qualifica- 
tions, for all professional positions. 


2 * * * x 


(i) Reporting requirements.—(1) 
Annual report. At least 60 days prior 
to the expiration of the certification 
period, the unit shall submit to the 
Secretary a report covering the last 12 
months (the first 9 months of the cer- 
tification period for the first annual 
report), and containing the following 
information: 


* * * * * 


(iv) The number of recovery actions 
initiated by the unit; the number of 
recovery actions referred to another 
agency; the total amount. of 
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overpayments identified by the unit; 
and the total amount of overpayments 
actually collected by the unit; 


(v) The number of recovery actions 
initiated by the medicaid agency 
under its agreement with the unit; and 
the total amount of overpayments ac- 
tually collected by the medicaid 
agency under this agreement; 


(j) Federal financial participation 
(FFP).—(1) Rate of FFP. Subject to 
the limitations specified in this para- 
graph, the Secretary will reimburse 
each certified State medicaid fraud 
control unit, by an amount equal to 90 
percent of the costs incurred by that 
unit which are attributable to carrying 
out its functions and responsibilities 
under this section. The costs subject 
to reimbursement will be determined 
under 45 CFR part 74, except as pro- 
vided otherwise in this part or in the 
grant award. 

(2) Basis and period of payment. 
* ** (iii) The Secretary may grant 
certification retroactive to the date on 


RULES AND REGULATIONS 


which the unit first met all the re- 
quirements of the statute and of this 
section. For any quarter with respect 
to which the unit is certified, the Sec- 
retary will provide reimbursement for 
the entire quarter. 


* * * * * 


(5) Costs not subject to FFP. FFP is 
not available under this section for ex- 
penditures attributable to: 

(i) The investigation of cases involv- 
ing program abuse or other failures to 
comply with applicable laws and regu- 
lations, if these cases do not involve 
substantial allegations or other indica- 
tions of fraud; 

(ii) Efforts to identify situations in 
which a question of fraud may exist, 


‘including the screening of claims, 


analysis of patterns of practice, or rou- 
tine verification with recipients of 
whether services billed by providers 
were actually received; 

(iii) The routine notification of pro- 
viders that fraudelent claims may be 
punished under Federal or State law; 


(iv) The performance by a person 


other than a full-time employee of the 
unit of any management function for 
the unit, any audit or investigation, 
any professional legal function, or any 
criminal, civil, or administrative pros- 
ecution of suspected providers; 

(v) The investigation or prosecution 
of cases of suspected recipient fraud 
not involving suspected conspiracy 
with a provider; or 

(vi) Any payment, direct or indirect, 
from the unit to the medicaid agency, 
other than payments for the salaries 
of employees on detail to the unit. 
(Secs. 1102 and 1903(g) of the Social Securi- 


ty Act; 49 Stat. 647, 91 Stat. 1201 (42 U.S.C. 
1302 and 1396b(g)).) ; 


(Catalog of Federal Domestic Assistance 
Program No. 13.775, State medicaid fraud 
control units.) 


Dated: June 8, 1978. 


ROBERT A. DERZON, 
Administrator, Health Care 
Financing Administration. 
Approved: July 14, 1978. 


JOSEPH A. CALIFANO, Jr., 
Secretary. 
{FR Doc. 78-20225 Filed 7-21-78; 8:45 am] 
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